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Criminal or civil court proceedings about redress, child maintenance, child contact, 
distribution of marital assets and temporary or permanent restraints on perpetrators 
have an enormous impact on the safety and well-being of adults and children. While 
extensive international evidence demonstrates that using violence against a partner 
impacts on the ability to parent children, there remains an enduring disconnect 
between violent men and “good-enough” fathers in legal professionals’ thinking.  

Child contact is often used by perpetrators as a mechanism to continue the control 
over the ex-partner and child/ren. Despite histories of abuse, and children refusing 
contact or expressing distress, unsupervised or inappropriately supervised contact is 
routinely awarded by judges. This exposes women and children to further risks and 
violence and guarantees revictimisation in one form or another.1  

Scottish Women’s Aid has long heard from women, children, and young people in 
our services – and from the workers who support them – about the danger, harm, 
expense, and trauma associated with so much of court-ordered contact in Scotland.  
In a recent internal survey of 36 services across Scotland, child contact issues and 
access to justice for both children and their mothers continued to be the single 
biggest legal problem for victims of domesticabuse.   

We have worked with a number of partners over the years to build awareness of the 
problem.  Most recently we have engaged in a project with the Children and Young 
People’s Commissioner Scotland and the Centre for Research on Families and 
Relationships (University of Edinburgh) to map children’s cases as they travel across 
social, civil, and criminal justice systems.  It is not a pretty picture. 

Despite widespread commitments to respecting and upholding children’s human 
rights (e.g., the UN Convention on the Rights of the Child), change on the ground 
and even in policy circles has been slow to non-existent. Nowhere is this more 
obvious than in the interface between criminal and civil justice systems, in relation to 
decision-making on children’s contact with non-resident parents in domestic abuse 
cases. Agencies and institutions working in these legal systems, both social work 
and child protection, work to different standards, communicate with each other 
ineffectively if at all, and fail routinely to solicit or heed the views of children; nor do 
the agencies partner effectively with the non-abusing parent to support children’s 
input to system decisions. 

                                                             
1 M Coy, K Perks, E Scott, & R Tweedale, Picking up the pieces: domestic violence and child contact: 
A research report. 
http://rightsofwomen.org.uk/wpcontent/uploads/2014/10/Picking_Up_the_Pieces_Report -2012l.pdf; R 
Thiara, A Gill, Domestic Violence, Child Contact and Post-Separation Violence Issues for South Asian 
and African-Caribbean Women and Children: A Report of Findings. 
https://www.nspcc.org.uk/globalassets/documents/research-reports/domestic-violence-child-contact-
post-separation-violencereport.pdf. 



 
 

Children living with domestic abuse have their basic human right to safety denied. In 
cases where children no longer live with an abusive parent, the courts may decide 
that the children must maintain regular contact with that abusive parent - even if it is 
against their will.  

Unfortunately, we know that Emma MacDonald’s story is not an isolated incident in 
Scotland. At least once a week we are contacted by a Women’s Aid group in 
Scotland asking for advice on how to help women and children whose hands are tied 
and voices silenced by this very issue. We hear about the barriers that victims of 
domestic abuse face – problems accessing legal aid, solicitors advising them not to 
disclose abuse to the court, children being denied their right to be heard, victim-
blaming attitudes across the system, or very, very commonly, simply women and 
children? not being believed. 

How do our systems allow such catastrophic failings and unsafe decisions to be 
made about children’s lives? 

CHILDREN’S RIGHTS 

First and foremost the issue of child contact in separated couples is a child rights 
issue. Scots law sets a higher bar even than the UN Convention on the Rights of the 
Child: the best interests of the child is to be the paramount consideration. Yet so 
often in family actions about contact, domestic abuse is minimised, mothers are 
discouraged from bringing it into court, and the abuse is used against victims of 
abuse, who are accused of wielding allegations of abuse in order to be vindictive or 
spiteful.  

The very systems which are set up to protect children are instead sentencing them to 
ongoing exposure to abuse; and on top of that threatening to jail their mothers for 
trying to protect them.  

CHILD CONTACT CENTRES 

As long ago as 2002-3, studies looking at the risk of harm (mostly physical violence 
aimed at women rather than their children, it has to be said) concluded that use of 
contact centres for court-ordered contact in the context of domestic abuse was often 
dangerous for women and their children.2  In a September 2003 article in the Child 
and Family Law Quarterly3 Humphreys and Harrison noted that: 

In the week of 31 April, 2003 while writing this article, the media reported four 
children were killed on a contact visit, one man was convicted of killing his two 
children on a contact visit and a further man murdered his ex-partner in front 
of his two children. 

                                                             
2 Indeed, one study concluded that 100% of mothers suffered some to significant abuse in the context 
of court-ordered contact.  M. Hester & L. Radford, Domestic Violence and Child Contact 
Arrangements in England and Denmark (Policy Press, 1996). 
3 C Humphreys & C Harrison, “Focusing On Safety -- Domestic Violence and the Role of Child 
Contact Centres,” Child and Family Law Quarterly, 2003, Volume 15/Issue 3, September/Articles/ - 
[2003] CFLQ 237 



 
 

The system problem identified 15 years ago remains the core problem in Scotland in 
2017:  the widespread and unchallenged assumption, despite our legislation, that all 
contact is in the best interests of the child.  This pro-contact stance distorts decision-
making by sheriffs, solicitors, court reporters, social workers, contact centre staff, 
and indeed sometimes even the non-abusing parent, who so often is blamed for not 
protecting her children by, presumably, controlling the abuser.  

Given the copious evidence that children in highly conflicted contact situations are 
some of the most distressed children in the population and that their needs for 
physical and psychological safety are very high, court orders insisting on contact at 
any cost demonstrate the influence of pro-contact bias in our system. 

It is Scottish Women’s Aid’s recommendation that use of contact centres for contact 
in domestic abuse cases be halted immediately and an alternative developed that 
respects children’s rights for safety and autonomy and prioritises the safety of 
survivors – both women and children – above all else. 

CHILD HOMICIDE REPORT 

All too often we know that the threats of going to court, and going to court can be 
deliberate tactics of abuse – as a means of establishing control. A recent report from 
Women’s Aid Federation England outlines the deaths of 19 children during contact 
when there was a documented history of abuse. This report came 10 years after an 
almost identical report outlining the exact same failings in our system, this time at the 
cost of 29 children’s lives, and it appears that lessons were not learnt. Please let’s 
not be sitting here in another 10 years sifting through the reports of more children 
killed and harmed as a result of our systems failing them. 

As well as the increased risks of children being killed, research has long documented 
the prevalence of the co-occurrence of domestic abuse and child abuse. In fact we 
know that domestic abuse remains the single biggest predictor of child abuse.  

COERCIVE CONTROL 

By its very nature domestic abuse is hidden, it’s manipulative, it can be switched on 
and off by perpetrators. This isn’t your average crime – it’s calculated and tailored to 
individuals’ lives. At its heart it is about power and control. In Scotland we are 
embarking on some brave law-making by creating a criminal offence of coercive 
control, which takes into account not just physical incidents of harm but the range 
and pattern of abuses that victims, both adults and children, experience. These 
include threats, verbal abuse, psychological abuse, sexual abuse, financial control, 
micro-regulation of activities, blackmail, degradation, isolation, to name just a few. 
We know that these patterns of coercive control are not just experienced by women, 
but by children too.. A criminal offence which takes into account these range of 
abuses would be a big step forward for victims of abuse being able to access justice.  

However, unless this pattern of behaviour, this range of abuse, is recognised for 
what it is in our civil courts as well, women and children will continue to be re-



 
 

victimised and, as in Emma’s case, held responsible for her own abuse and the harm 
to her children.  

CHANGES TO OUR SYSTEMS 

In Scotland we actually have some of the best policy and laws around this issue. Ten 
years ago the Children (Scotland) Act was amended to include S11 7(A-E) which 
effectively provides sheriffs with a risk assessment tool for decision making where 
there is a history of domestic abuse. However, the law remains relatively unknown 
and unused. In civil courts contact and residency is still seen primarily as a private 
issue. Failing to recognise histories of abuse both minimises and undermines that 
abuse and colludes with perpetrators of abuse to absolve them of responsibility and 
ultimately leads to unsafe decisions being made. There are some huge gaps 
between policy and practice that need to be bridged, and that’s going to require 
some uncomfortable conversations and reflections on our current systems and 
practice. 

Some vital changes are needed across our systems. Firstly we must collectively 
learn to understand the dynamics of domestic abuse, and understand the very real 
harms and risks to children. We must stop colluding with perpetrators of domestic 
abuse by excusing their behaviour and holding victims of abuse responsible for 
“failing to protect” their children. We must partner with adult victims of abuse, 
recognising their incredible strength whilst living in fear, and building on all of their 
efforts to keep themselves and their children safe. In fact research tells us that when 
it comes to domestic abuse, woman protection is the most effective child protection. 
We must stop minimising and dismissing domestic abuse. Until we can do these 
things it is impossible to accurately assess the risks and make safe decisions for and 
with children.  

DOMESTIC ABUSE AS A PARENTING CHOICE 

Scottish Women’s Aid, Barnardo’s, and a number of other children’s sector 
organisations are recommending widespread uptake of the Safe and Together 
model. The three principles of the model are that where possible we should be 
keeping children safe and together with their non-abusive parent, as we know this is 
their biggest protective factor and where recovery happens. We should be partnering 
with the non-abusive parent, recognising her strengths and working with her. And 
finally we must engage with perpetrators of abuse and hold them accountable for 
their behaviour.  

Domestic abuse and parenting are not separate issues. For too long we have dealt 
with domestic abuse as a child protection concern in one part of the system, and 
then when those same children are involved in another part of the system domestic 
abuse is either considered irrelevant or not as a serious risk. 

SAFE AND TOGETHER: DOMESTIC ABUSE IS A PARENTING CHOICE 



 
 

In our civil courts we must be holding men to the same parenting standards as 
women. We need to start recognising that domestic abuse is not separate from 
parenting. In fact David Mandel, author of the Safe and Together model for 
responding to parenting and domestic abuse, talks about the various pathways to 
harm for children who experience abuse – ranging from direct abuse, to the 
undermining of the parenting capacity of their mother, and the wider ecological 
impact of things like financial abuse or having to move homes and schools 5, 6, 7 
times as a result of the abuse. Mandell points out that domestic abuse “is a parenting 
choice.”  

In our civil courts we must stop conflating “volatile relationships” or “disputes” with 
domestic abuse and patterns of coercive control. Unless civil law and courts catch up 
with progress in domestic abuse policy and criminal law, children and their mothers 
will continue to be harmed by the institutions charged with protecting them. 
Scotland’s child welfare systems must make our collective responsibilities for 
understanding domestic abuse, listening to children, recognising harm, assessing 
risk, and making safe decisions an urgent moral and political task. 

Power up; Power down is a joint participation project developed in partnership with 
the Children and Young People’s Commissioner for Scotland and Scottish Women’s 
Aid.  In it, children with lived experience of domestic abuse explored court-ordered 
contact processes and decisions.  

27 children and young people aged between 6 and 17 years old from Glasgow 
Women’s Aid, Shakti Women’s Aid and East Dunbartonshire Women’s Aid took part 
in a series of sessions facilitated by the Women’s Aid service they are accessing.  
They explored themes of power, children’s rights, making their voices heard in court, 
and how to improve the experience and outcomes for children experiencing domestic 
abuse in family court actions relating to contact decisions.  

An illustrated story and a series of session plans and resources were produced to be 
used in this work. Children and young people made changes to the story to improve 
the outcomes for the children in it. The findings of the project resulted in the 
development of short videos based on children’s views and experiences, which can 
be accessed here: https://www.cypcs.org.uk/policy/domestic-abuse/power-uppower-
down/videos  

https://www.cypcs.org.uk/policy/domestic-abuse/power-uppower-down/videos
https://www.cypcs.org.uk/policy/domestic-abuse/power-uppower-down/videos

